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THE PROCESS

1. Interviewing & Site Visit – The process typically starts with an interview
and is often followed by a site visit. It is ok to begin basic contract
discussions at this point, but you should be careful not to get boxed in on
any terms.

2. Letter of Intent (LOI) or Offer Letter – This will include the basic terms of
your employment (compensation, PTO, benefits, restrictive covenant) and may
come in the form of a letter or even email. While not usually legally binding,
some offer letters may actually be the contract so be mindful before signing
anything. This is where you want to start looking to retain a healthcare
employment lawyer or healthcare transactional lawyer. Often Employers will
skip the LOI and provide a copy of the contract.

3. First Draft of the Contract – Once you’ve agreed to the basic terms in the
LOI or if they haven’t provided an LOI, you’ve received the contract you
should review it and send it to your attorney to review.

4. Attorney Review - Your attorney will read the contract and provide comments
and proposed changes and should review with you in as much detail as you’d
like. You should work with your attorney to create a list of all the issues,
comments, and questions so that they can be presented at one time to the
employer.

5. Negotiation – It is generally preferable that the employee negotiate directly
with the employer with your attorney coaching on the sideline. This reduces
costs, but more importantly, demonstrates your willingness to deal directly
with your employer on issues. It’s also a great learning experience as to how
your employer will be going forward.
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6. Final Contract – Negotiations typically result in changes being made to the
contract. If the parties carefully dispense with all issues, comments and
questions, then the next version of the contract should be ready for
signature.

IMPORTANT TERMS
● Term (Length of Contract)/Termination - The employment agreement, like

most personal service contracts, has a term of one year and is renewable
automatically from year to year thereafter.

○ Not for Cause Termination - The contract should be terminable by
either party at any time on some notice to the other, typically 60
or 90 days.

○ Termination for Breach - The contract will usually contain language
allowing employer to terminate for cause or for a breach of the
contract by employee. Ask to include a similar provision allowing
for the employee to terminate the contract because of a material
breach by the employer.

● Services/Duties - Make sure your responsibilities, schedule, and locations
are all described in a way that works for you with any language allowing
for changes to those conditioned upon the mutual approval of employer and
employee.

● Salary – Most contracts will provide for your base salary and any
incentive bonuses on top of that salary. Look for guaranteed increases
year over year in your base salary or some other mechanism for raises.
Often these will be discretionary, but just asking about them will provide
details as to how they’ve done them in the past.

● Incentive Bonus Clauses - If you’re on a production-based compensation
plan or receive incentive compensation based on production then look for
specifics on how that compensation or bonus is calculated, when it’s paid
out, and what rights you have to see the reports used to determine it.
Make sure the contract is specific as to what happens to the bonus
calculation when the contract is terminated prior to the end of a given
bonus year.  In particular, the contract should state that the threshold
would be prorated through the termination date and subsequent collections
considered in the calculation.

● Signing Bonuses/Relocation Expenses – In the current hiring market, it’s
generally always advisable to ask about a signing bonus or reimbursement
for relocation expenses. If either is included you’ll want to take note of
the language regarding them. Will they be treated as a forgivable loan or
income? Will you receive it at signing, your start date, or after a
certain period of time? The answers to these questions will have tax
impacts to you.

● Malpractice Insurance - The employer usually pays for the provider’s
malpractice insurance.  However, too often the contract says nothing more,
ignoring the important issue of which party has the financial
responsibility for “tail coverage” under a “claims-made” policy.
Malpractice policies are generally either “occurrence-based” or
“claims-made” based.  Under an occurrence-based policy, the provider is
covered against a legal claim for liability as long as the insurance was
in place while an act of malpractice occurred.  Thus, if the provider’s
employment terminates, his or her “occurrence-based” malpractice policy
can be canceled, and he or she will be covered for any claims that are
brought post-termination.  Conversely, under a “claims-made” policy,
insurance must be in place when the claim is brought.  Consequently, at
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the time of employment termination, the provider must acquire “tail”
insurance to cover post-termination claims.  The cost of “tail” insurance
is roughly equivalent to 1 to 1.5 times the cost of the annual premium for
the malpractice policy.

● Fringe Benefits – It’s important to understand and know the eligibility
requirements for any fringe benefits that you intend to use. You should
ask if there is a waiting period for insurance coverage or retirement
plans.

○ Health Insurance
○ Dental Coverage
○ Disability Insurance
○ Group-term Life Insurance
○ Retirement Plans
○ Student Loan Payments

● Business Expenses – Employers will typically pay or reimburse employees
for things like license fees, DEA fees, society dues, journal
subscriptions, CME costs, cell phones, automobile allowance, etc. Some
contracts will outline which specific expenses are reimbursable while
others will provide for an annual stipend to cover some or all of those
expenses.

● Vacation/CME/Sick Time – Look for the language that outlines how many days
off per year you have and whether they are broken into certain categories
with different requirements. Often, you’ll see an employer’s policy
document referenced here in lieu of actual numbers, you’ll want to be
certain to ask to see this policy in advance. Provisions allowing for some
or extra maternity/paternity leave can be requested and should be included
in the contract.

● Non-Compete Covenants - The non-compete clause is that part of a
restrictive covenant that restricts a provider from “competing” with the
employer following the termination of his or her employment with the
employer.

○ Enforceability - Regardless of what you might hear, except in a
handful of states, non-competes are definitely legally enforceable
-- although a few states provide stipulations for enforcement.
Regardless, the non-compete cannot be taken lightly. Litigation to
defend against an unenforceable non-compete can still be costly.

○ Buy-Out – Some states require a non-compete to include a “buy-out”
amount which allows the provider to buy their way out of the
restrictions in the non-compete. These amounts are typically a
multiple of your salary or wages based on your years of service.

○ Negotiable Alternatives – The non-compete is generally the toughest
clause to negotiate.  These days, employers are pretty serious, and
most often adamant, about their inclusion in the contract.  Still,
they can be modified in ways that may make them more acceptable.

For example, the provider’s worst fear is that he or she will
be fired from employment and then, as a result of the non-compete
clause, be required to relocate.   The contract could provide that
the non-compete will not apply if the provider is terminated by the
employer not for cause.  The contract might also provide that the
non-compete won’t apply for any termination that occurs within the
first year of employment.

● Assignment Clauses – Depending on the language in your contract if your
Employer sells all of their assets to a buyer, they may or may not be able
to assign your employment contract. With the increasing consolidation in
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the healthcare space and the ever-growing number of practices being
acquired by private equity owned groups, these clauses can become very
important to the provider and give you leverage with the buyer. Ideally
any assignment of your contract requires your consent, however, if there
is potential of a sale of the employer it’s often advisable to request
language in the contract that gives the employee either a bonus in the
event of a sale to a private equity owned employer or possibly the voiding
of the non-compete.

● Partnership Opportunity Clauses – If the employer is provider owned the
contract may provide for the timing of when the provider becomes eligible
for partnership.

NEGOTIATING THE CONTRACT
● Learn – For smaller employers, through the negotiation process, you can

learn more about the personalities of the owners/supervisors you are
seeking to join than you will from the collective phone conversations,
interviews, and dinner discussions leading to the point of contractual
negotiations. One of the most, if not the most, common reason for the
failure of employment relationships is a clashing of personalities.
However, it is difficult to assess one’s personality over dinner or during
an interview when everybody is wearing their best face.  Pay attention to
how your future employer responds to your request for a higher salary or
for the employer’s financial information or the elimination of a
non-compete clause or any number of requests or comments you may make in
the contractual negotiation process.

● Be Respectful - The employer will also have its opportunity to see the
real you and will be looking to assess your actions away from the dinner
table.   Will you demand a certain salary or require one?  Don’t confuse
respect with being timid or non-forceful.  There’s nothing wrong with
letting a prospective employer know up front that you will not accept any
contract that includes a non-compete clause or that contains a salary
below your required level.  Doing so can save time for both parties.
However, the way you do so is important.  After all, the employer is also
interested in hiring a personality that will mesh with the personalities
of its providers.

● You Must Ask –
○ You can’t get what you don’t ask for. If you are firm, but

respectful and courteous, then you aren’t likely to lose a job
opportunity by requesting, for example, a signing bonus.   While the
request might be denied, the opportunity is not likely to become a
casualty due to the request.

○ That the more you ask for, the more you are likely to receive. In
practice, this is often true.  Thus, your request for a signing
bonus, though denied, may result indirectly in your “winning”
another benefit that may otherwise have been lost.

○ Do not hesitate to ask tough questions.
■ If your compensation is based on your production it’s not

wrong to want to see how a employer performs and what kind of
money you might expect to make down the road. How long will it
take you to ramp up? What are similarly situated providers
producing?

■ Is partnership a possibility? How long until partnership if
all goes well?  What is anticipated in terms of a buy-in?

■ Ask about the circumstances of your hiring. What kind of
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situation would you walk into?  What will be expected of you?
you might be expected to be more of a “rainmaker” than you
might feel comfortable being.  If shaking hands and having
dinners with potential referring sources is not in your
personality, then you might not have a full patient schedule
until the patient volume more naturally, or as a result of
other circumstances, builds.

● But Don’t Ask More Than Twice - There’s little more annoying than one who
keeps asking and asking and asking.  Ultimately, this will work against
you.  Remember, your employer is learning about you during the negotiation
process.   And it is highly annoying to field the same requests time and
time again.  So, while asking is encouraged, it is important to ask no
more than twice.  Chances are, you’re not going to receive something
that’s been denied twice, and it’s disrespectful, and dangerous, to keep
asking.

● Be Honest - It is important for you to be honest throughout the process
and maintain your credibility.  While you do not need to divulge all of
your priorities upfront, hiding information that is crucial to specific
aspects of the contract will most likely come back to haunt you.
Furthermore, it is not the time for manipulation and dirty negotiating
tactics.  How you behave and handle negotiations sets the tone for your
future relationship with the employer.

● Know Your Leverage - Negotiating leverage isn’t merely important in
negotiations.  It’s almost everything – particularly with respect to the
more important issues of compensation, non-compete clauses, and the like.
You need to assess, as best you can, what leverage you have.  Is the
position a highly desirable and competitive one with numerous candidates?
What are your credentials and how do you suspect you measure up with the
other candidates?

● Do Not Commit Early - Generally, a young provider contacts an attorney at
the time he or she receives a contract offer.  Usually, by that time,
certain things have been discussed, chief among them, compensation.
Usually, there’s still some room to reopen the issue at this stage – but
you’d rather not be caught in a position of renegotiating what’s been
“agreed to.”  Still, unless you absolutely have to (which isn’t often), it
is usually not a good idea to commit to any term until an offer has been
made in its entirety (i.e., the contract has been tendered.  What may
seemingly be satisfactory may not be acceptable when all terms are
considered.  Perhaps, for example, you might desire a higher rate of
compensation if the employer doesn’t pick up the cost of your malpractice
expense or, say, fringe benefits aren’t what you thought they might be.

● Choose Your Help Wisely - Choose the right lawyer. Location isn’t
important.  Specialty is.  Most wise people wouldn’t see a cardiologist if
they had an eye condition.  Similarly, you shouldn’t necessarily hire a
general practitioner local to the employer you’re seeking to join to have
your contract reviewed.  You should seek health care counsel who has
experience in the drafting and reviewing of medical practice employment
contracts.  Such an attorney is more likely to understand the
industry-related issues and will have a better feel for the opportunity
and the personalities involved.

● Use Your Help Wisely - You should use your attorney wisely.  Remember the
importance of perception.  If you are uncomfortable sticking to your guns
on one or more issues, then let the employer know that your lawyer is
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advising you as such.  Your attorney would presumably rather the employer
be agitated with him than with you.

But be careful not to rely too heavily on the lawyer to do your
negotiating for you, though.  Employers sometimes tend to take an issue
less seriously unless they know that it’s ultimately coming from you.
Again, your attorney will probably be happy to negotiate for you; however,
if there is a stalemate on an important issue, then at some point you must
speak for yourself.  The employer is more likely to respect your position
as hard-lined if, at some point, you are willing to stand up and declare,
respectfully, of course: “this isn’t about my lawyer trying to win a point
for me; I simply cannot accept the offer as is.”

● Things Change - Recall the concept of leverage.  Leverage occurs at a
couple of stages.  You may not have leverage at the negotiation stage.
However, if through your employment you become a valuable, contributing
member of the employer and build congenial relationships with the other
members, then you will have created leverage to effectuate a modification
to your contract.  You’re not necessarily stuck forever with your
contract.  Contracts are made to be amended.   So, rather than risk losing
a job opportunity over an issue that the employer will not give in on,
move on and wait until you’ve acquired the requisite leverage to reopen
discussions (assuming, of course, you’re willing to accept employment in
the first place).

By:  Nick R. Masino, Esq.
Wade, Goldstein, Landau & Abruzzo, P.C.
61 Cassatt Avenue, Berwyn, PA 19312
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